








Region Water Company rate case to question the claim that attorney billing records
should be confidential, so the Commission effectively granted a motion whose result was
stipulated to by the parties in that case. Finally, Order No. 25,454 misapplied the
balancing test that governs RSA 91-A:5, IV, which requires not a determination that there
could be competitive harm arising out of disclosure but that such harm 1s “likely.” Union
Leader Corp. v. New Hampshire Housing Finance Auth., 142 N.H. 540, 554-555 (1997)
(noting that the test involves balancing such likely harms against public’s interest in
“understanding the conduct” of the government agency in question) (citations omitted).
Finally, even if Abenaki’s waiver of attorney client privilege did not defeat its claim for
confidential treatment here, and thus if there were a cognizable privacy interest of a sort
sufficient to justify application of the RSA 91-A:5, IV balancing test described in the
Housing Finance Authority case and similar New Hampshire Supreme Court precedents,
the Commission would still be obliged to deny Abenaki’s motion. The utility’s claimed
legal expenses of nearly $30,000 constitute a significant share of the rate case expenses
for which it seeks recovery. In these circumstances, to shield the basis of the utility’s
claimed legal expenses from public disclosure would be to shroud too great a share of
this phase of the proceeding in secrecy. In other words, the public’s interest in disclosure

substantially outweighs any claimed privacy interest here.

attorney billing statements should be deemed confidential under RSA 91-A:5, IV because they “include summaries
that, if disclosed, would reveal litigation strategy and the nature of the legal services provided.” See Lakes Region
Water. Co. Motion for Confidential Treatment, available at http://www.puc.nh.gov/Regulatory/CaseFile/2010/10-
141/MOTIONS-OBJECTIONS/10-141%202012-08-

30%20LR WC%20Motion%20for%20Confidential%620 Treatment%200{%20Atorney%20Invoices.PDF, at 2 (also

conceding that “[d]isclosure of privileged information generally waives the privilege”). That the Commission either
misunderstood or chose not to address the actual basis of the Lakes Region Water Company motion only serves to
undermine further the extent to which the decision is persuasive authority.
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WHEREFORE, the OCA respectfully request that this honorable Commission:
A. Deny the pending motion of Abenaki Water Company for confidential treatment,
and

B. Grant any other such relief as it deems appropriate.

Respectfully submitted,
m

Donald M. Kreis
Consumer Advocate

Office of the Consumer Advocate
21 South Fruit Street, Suite 18
Concord, NH 03301

(603) 271-1174
donald.kreis@oca.nh.gov
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